
Introduction

Few issues in contemporary American politics have
remained on the public agenda as long or split the country
as divisively as abortion policy. Its inherent political, social,
and moral dimensions make it an explosive issue that no
institution, group, or religion has succeeded in containing.

It was not always so. Until the nineteenth century it was
not difficult for most women to have an abortion into the
fifth month of pregnancy, generally with no penalty. It was
only in the 1850s that the American Medical Association
sponsored an antiabortion campaign in a bid to profession-
alize medical practice. By 1900, the AMA had succeeded in
passing laws that made abortions illegal, except when the
woman’s life was endangered, in almost every state and ter-
ritory. These laws remained in force until the 1960s, when
groups across the country employed a combination of leg-
islative, judicial, and political campaigns to change them.
The result was the 1973 landmark decision in Roe v. Wade, in
which the Supreme Court held that laws prohibiting elective
first-trimester abortions were unconstitutional because they
violated women’s right to privacy.1

The seeds of the controversy were sown in the seven
years immediately preceding Roe. It was then, when the leg-
islatures and the courts attempted to reconcile religious
opposition to abortion with individuals’ civil liberties, that
the battle lines were drawn. The struggle began with the
1965 Supreme Court decision in Griswold v. Connecticut,
which identified a right to privacy that protected married
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couples’ access to contraceptives.2 Using Griswold, pro-
abortion activists on the state level argued that women’s
access to abortions in certain circumstances was similarly
protected, and they began campaigns to change the laws.

In the pre-Roe period between 1965 and 1972, thirteen
states liberalized their statutes to allow abortions when the
woman’s health was endangered, and in cases of rape, in-
cest, and fetal deformity. Four, including New York, repealed
their abortion laws. One, Pennsylvania, tightened its law to
make abortions more difficult to obtain. The remaining
states retained their laws prohibiting all abortions except
when the woman’s life was in danger.3 These conflicting
policies provided fertile ground for forces on both sides to
further their causes in the courts and legislatures, pitting
women’s right to privacy against states’ rights to regulate
abortion and protect maternal and fetal health.

Oddly enough, few books have comparatively examined
the pre-Roe period, which is central to understanding the
roots of the conflict.4 There are several ways to examine pre-
Roe abortion policy: an analysis of all fifty states, a compar-
ison of the thirteen reform states, a case study of a single
repeal state. Each has its limitations. An aggregate approach
on the national level would identify some of the reasons that
abortion bills were passed in certain states and not in others
by examining such factors as religious demographics and the
number of interest groups involved. But it could not provide
the kind of microanalysis needed to describe the interaction
between the Catholic Conferences, political parties, and
interest groups on the state or local level. These factors,
which significantly shaped pre-Roe politics, would probably
be identified by an in-depth case study, but critics of this
approach question the applicability of one state’s findings to
another. Given the political profile of each state, how can a
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consensus be reached on which factors are most important
in shaping abortion policy?

To avoid these pitfalls, this book compares pre-Roe abor-
tion politics in New York with those in Pennsylvania, the
two states that led the nation in creating abortion policy
both before and after Roe. Although an argument can be
made that early reform states such as California (1967) and
Georgia (1968) were the forerunners in creating pre-Roe
policy, the laws that they and eleven other states passed
essentially legalized a widespread medical practice and
affected only a tiny number of women whose pregnancies
met the strict guidelines discussed above.

New York and Pennsylvania were the first states in this
period to pass legislation that went beyond reform, albeit in
different ways. In 1970 New York passed the least restrictive
abortion bill in the country, allowing abortions in the first
and second trimesters of pregnancy, with few restrictions.
Two years later, neighboring Pennsylvania tightened its law
to prohibit all abortions, except when the woman’s life was
endangered. Although this law was vetoed by Governor
Shapp, in 1974 Pennsylvania passed the first of four abor-
tion control acts and became a leading state in the pro-life
movement. New York, whose 1970 statute the Supreme
Court used in crafting Roe, remains one of the fourteen states
that funds Medicaid abortions.5

Although no claim is made here that what happened in
New York and Pennsylvania explains pre-Roe abortion pol-
icy in its entirety, these two cases provide rich insights into
how party systems on the state level dealt with abortion pol-
icy before Roe, the role that grassroots and interest groups
played in placing it on the political agenda, and how the
nature of the discourses employed by various forces altered
the parameters of the debate. In addition, the two states’
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positions, at opposite ends of the policy continuum, neces-
sitate an examination that accounts for the entire range of
pre-Roe abortion policy. To broaden this approach, case stud-
ies of other pre-Roe abortion states are included here.6

Divergent Neighbors

In the 1960s, New York and Pennsylvania shared several
political characteristics that make them particularly well
suited for comparative purposes. Both were large, industrial
states with major metropolitan areas containing racially
diverse populations. Mayhew (1986) classifies them as “reg-
ular organization states” with traditional party structures,
partisan elections, and machine politics.7 Both New York
and Pennsylvania exhibited urban-rural cleavages, with the
Democratic party dominating the cities, and the Republican
party thriving in rural areas.

In terms of religious demographics, Catholics made up
36% of New York’s population in 1970 and 31% of Penn-
sylvania’s. With regard to the Jewish population, there was
a significant difference between the states. In New York
Jews comprised 11.8% of the population, compared to 4.0%
in Pennsylvania. Since Jews constitute a potent political
force in New York politics, and hold a generally secular view
of abortion that defines access to abortion as a civil right,
they provided a strong counter to Catholic influence on the
abortion question in New York.

However, more important than demographics is how
religious groups are politically mobilized. In a study of abor-
tion rates on the state level since Roe, Hansen (1980) found
that the measure of Catholic influence, rather than the
absolute number of Catholics in a given state, offers a bet-
ter explanation for the differences in the number of abortion
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providers and abortion rates.8 Similarly, in their analysis of
pre-Roe abortion laws, Mooney and Lee (1995) concluded
that the probability of a state reforming its abortion laws was
negatively associated with the percentage of Catholics and
fundamentalist Protestants in the population.9 My research
supports these findings and shows that before 1973, the
influence that Jews in New York had on abortion policy
was more a result of the open party system in the 1960s
than of their numbers.10

When pre-Roe abortion bills were introduced, both states
had governors who were pro-abortion, and both had well-
established Catholic Conferences.11 Public-opinion polls in
New York in 1968 and in Pennsylvania in 1972—along with
nationwide polls—showed majority support for abortion
reform for physical or mental health reasons, yet neither
state’s policy reflected these preferences.12 Given these sim-
ilarities, one might have expected their abortion policies to
have resembled those passed in the other states before Roe,
or at least to have resembled each other. In fact, they could
scarcely have been more different. The question is why.

This book attempts to solve this policy riddle by examin-
ing how political developments in the 1950s shaped the
opportunities for abortion activism in the 1960s, the nature
of the responses by the political parties, and the way abor-
tion forces and grassroots groups institutionalized their
respective discourses in the legislatures and the courts. In
other words, it tries to understand how opportunities, par-
ties, groups, and discourse interacted to create abortion
policy before Roe, using the insights of institutional and
political-opportunity theory. Blending these theoretical per-
spectives provides a fuller and more accurate analysis than
either can supply alone, and builds upon the areas where
they overlap.
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This analysis rests on the view of recent institutionalists
that political and institutional changes are conditioned by the
historical period or “political order” within which they occur,
a pattern similar to that which social-movement theorists
refer to as “cycles of protest.”13 Reform matters. The abortion
campaigns in New York and Pennsylvania appeared in the
wake of a national reform movement that occurred in vari-
ous machine-dominated cites after World War II. Although
these movements were concentrated in Manhattan and
Philadelphia, the dissimilar approaches taken by the reform-
ers, discussed in Chapter One, affected the Democratic Party
in New York and Pennsylvania in different ways, and influ-
enced the kinds of abortion policies each state adopted.14

Since efforts to change the abortion laws in all states
were aimed first at the legislatures and later at the courts, an
examination of institutional developments in the 1960s is
essential to an understanding of the pre-Roe period. Rules
have great significance, both for what gets accomplished
and for what doesn’t. They shape the efforts of political
actors by reconciling their interests with broader purposes.
Arguably, rules govern the legislative process in favor of
institutional goals as opposed to democratic ideals of repre-
sentation—although not always, as we will see. They regu-
late access to the floor and allow dominant forces to contain
public debate, as was demonstrated by the successful efforts
of the Catholic Conferences in New York and Pennsylvania
in the mid-1960s to kill abortion bills in committee, before
they reached the floor.

By the pre-Roe period, the rules governing standing in
the courts had been expanded. This development was a par-
ticular boon to pro-abortion activists, whose lack of finan-
cial resources was mitigated by the free legal representation
offered by attorneys and others interested in civil-rights
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litigation. The relative swiftness with which the courts heard
abortion cases in the seven-year period between the deci-
sions in Griswold and Roe can also be accounted for by the
number of “movement suits”15 brought by feminists, which
challenged restrictive abortion laws.

In the debate over abortion policy, the key struggle in the
past two centuries has been over this question: What is
being aborted, an embryo, a fetus, or a child? Whose rights
are given priority? As E. E. Schattschneider noted, “The def-
inition of the alternatives is the supreme instrument of
power. . . .”16 Thirty years later, Maarten Hajer observed that
“The study of discourse opens new possibilities to study the
political process as mobilization of bias.”17 Schattschneider’s
paradigm of power, in which competing forces attempt to
narrow or widen the scope of the conflict for political lever-
age, supports the interpretation of discourse as a political
weapon that groups use first to shape the way in which
policy issues are understood, second to discredit their oppo-
nents, and third to bring about change. There are two ways
to do this. One is in the legislatures; the other is through the
courts.18

The centrality of discourse and framing to the abortion
debate is discussed in Chapter Two, which traces the med-
ical, religious, and legal discourses employed by activists on
both sides. The key role played by feminist discourses in
shaping the legal and political arguments used to repeal the
abortion laws, and also in mobilizing activists and creating
communications networks, is analyzed in Chapter Three.
Although several states reformed their laws in the 1960s, the
repeal of abortion laws took place only after the women’s
movement had emerged.19

Mediating between institutions and the public are politi-
cal parties. As agents of the parties, legislators and governors
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attempt to reconcile interest groups’ demands and electoral
realities within the restraints imposed by institutional struc-
tures. The case studies of New York and Pennsylvania in
Chapters Four and Five show why the degree of party sup-
port proved crucial to the success of early abortion cam-
paigns. In New York, pro-abortion activists were aligned
with the reform element of the Democratic Party, which
helped them get annual abortion-reform bills introduced
and, beginning in 1966, brought them into the policy
stream. In Pennsylvania, antiabortion forces were able to
block reform with the help of the Democratic leadership,
which was aligned with the Pennsylvania Catholic Confer-
ence on reproductive issues.20

The taboo surrounding abortion delayed the formation
and limited the effectiveness of most groups concerned with
abortion policy until around 1970. With the exception of the
National Conference of Catholic Bishops and its adminis-
trative arm, the United States Catholic Conference, none of
the main interest groups involved, including the Clergy
Consultation Service, the National Organization for Women,
and the National Association for the Repeal of Abortion
Laws, was an established player.21 For this reason an accu-
rate analysis of the pre-Roe era must include the actions of
individual abortion activists and grassroots groups, as well as
those of legislators and interest groups.

Chapter Six analyzes the effect of public discourse by
contrasting the strategies of the successful forces in each
state with those of their opponents. A chief reason for the
victories of the pro-abortion activists in New York and the
antiabortion forces in Pennsylvania was that they selected
framing strategies in accord with the political opportunities
they encountered; the New York activists, in fact, changed
their approach when it became politically advantageous.
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The unsuccessful activists in each state disregarded political
developments for different reasons, and in Pennsylvania
they forged ahead with a strategy that backfired.

Chapter Six also shows, however, that without the struc-
tural changes to the party system effected by reform cam-
paigns in New York and Pennsylvania, neither the use of
particular framing strategies, nor the participation of groups,
nor the availability of resources adequately accounts for the
policy discrepancies between the two states. Therefore, the
analysis that follows examines partisan and institutional
developments as well as the discourses and resources used
by groups to show why New York and Pennsylvania passed
vastly different pre-Roe policies.

Roe ignited rather than extinguished the debate over
abortion by asserting that the states had an interest in pro-
tecting potential life prior to viability. For the next fifteen
years, the courts, rather than the legislatures, were the key
institutions making abortion policy. The Roe decision and its
aftermath are assessed in Chapter Seven, with an analysis of
the pro-life movement in Pennsylvania, one of the move-
ment’s flagship states.22

The legislative developments in Harrisburg provide a par-
ticularly apt context to measure pro-life activists’ success in
crafting restrictive abortion policy within the confines estab-
lished by Roe. In 1989 a new Supreme Court revisited Roe,
and in its five-to-four decision in Webster v. Reproductive
Health Services, it returned to the states some of the power
they had lost in 1973.23 By 1990, twenty-five years after
Griswold, the struggle had been renewed on the state level,
where it had begun.

Without question, people’s positions on abortion are
shaped by a myriad of social, moral, and economic factors.
But ultimately abortion policy is decided in the political
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arena. This book examines how one of the most intimate
decisions a woman makes, whether to continue or termi-
nate a pregnancy, has become one of the most politicized
issues in contemporary American politics.

Notes

1. Roe v. Wade, 410 U.S. 113 (1973).
2. In Griswold v. Connecticut, the Court held that a Connecticut law that

prohibited the sale of contraceptives to married couples was unconstitu-
tional because it violated the individual’s right to be left alone, as guar-
anteed by the First, Fourth, Fifth, and Ninth Amendments (381 U.S. 471
[1965]).

3. In addition to the four repeal states—Hawaii, New York, Alaska,
and Washington—the District of Columbia allowed early abortions for any
reason. In Mississippi a woman’s life had to be endangered, or she had to
be the victim of rape, to obtain a legal abortion. In New Hampshire and
Louisiana abortions were technically prohibited because their statutes
did not include therapeutic exceptions. In Pennsylvania the statute pro-
hibited illegal abortions but did not define the difference between legal
and illegal ones. See Chapter Five. For a list of pre-Roe abortion laws in
the state, see Craig and O’Brien 1993, p. 75. See also Tatalovich and
Daynes 1981, p. 24.

4. Although most books on abortion include a brief summary of the
pre-Roe period, only two provide a detailed discussion of the events before
1973. Lawrence Lader’s Abortion II: Making The Revolution (1973) is pre-
dominantly a study of the antiabortion movement before 1973. The
author provides a detailed overview of the New York campaign and
examines the political developments that led to the formation of the
National Association for the Repeal of Abortion Laws, of which he was a
founder. Much of the basic information contained in Chapter Four comes
from Lader’s account. Tatalovich and Daynes’s The Politics of Abortion: 
A Study of Community Conflict in Public Policymaking (1981) analyzes the
agenda-setting process of abortion politics between 1960 and 1980. Their
focus is primarily on the policy-making process, and they examine the
effect of public opinion and organized interests on abortion policy.

5. During the pre-Roe period, those in favor of reforming or repeal-
ing the abortion laws were referred to as “pro-abortion”; those opposed
to changes were “antiabortion.” After 1973 these names were replaced by
“pro-choice” and “pro-life,” for reasons discussed in Chapter Seven.
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6. There are six single-state pre-Roe case studies: Jain and Gooch,
Georgia Abortion Act 1968 (1972); Jain and Hughes, California Abortion Act
(1969); Jain and Sinding, North Carolina Abortion Act (1968); Steinhoff and
Diamond, Abortion Politics: The Hawaii Experience (1977); Kristen Luker’s
Abortion & the Politics of Motherhood (1984), which examines pre-Roe abor-
tion politics in California to analyze the worldviews of activists on both
sides of the debate; and Marion Faux’s account of the Texas challenge, Roe
v. Wade: The Untold Story of the Landmark Supreme Court Decision That Made
Abortion Legal (1988).

7. Mayhew 1986.
8. Hansen 1980, p. 385.
9. Mooney and Lee 1995, p. 619.
10. Ebaugh and Haney (1980) found that for the period between

1972 and 1978, Jews had more liberal attitudes on abortion than did
Protestants or Catholics. This interpretation of the Jewish view of abor-
tion was voiced by Rabbi Balfour Brickner, an early member of the Clergy
Consultation Service. Interview with Brickner, March 24, 1998, New
York, N.Y.

11. Strictly speaking, the first abortion-reform bill was introduced in
Pennsylvania in 1967 (SB 38) when Governor Raymond Shafer, who
opposed abortion reform, was in office. This bill was part of a broader
effort to update the Pennsylvania Constitution as opposed to being a
reform bill per se. Aside from SB 38, which died in committee, all the pre-
Roe abortion bills were introduced when Milton Shapp, an abortion-
reform supporter, was governor. Nelson Rockefeller, who favored reform,
was governor of New York throughout the pre-Roe period.

12. Beginning in 1965, public-opinion polls showed majority support
for abortions in cases of rape, incest, fetal deformity, and danger to the
mother, yet only eighteen states in this period reformed or repealed their
laws (Tatalovich and Daynes 1981, p. 118). On New York, see Lader
1973, p. 122. On Pennsylvania, see Walsh 1974, p. 4.

13. For an overview of recent approaches to the study of political
change, see Dodd and Jillson 1994, especially Orren and Skowronek on
political order. On cycles of protests, see Tarrow 1994.

14. My discussion of reform politics focuses on the Democratic Party
in New York and Pennsylvania because in both states it was the party
most active in pre-Roe abortion politics. The Republican Party in New York
was instrumental in passing the 1970 abortion repeal law, but its involve-
ment came in the last stages of the battle. The bill’s passage was more the
result of Constance Cook’s feminism than of her party affiliation, though
her party standing undoubtedly helped the repealers. Although the
Republican machine had dominated politics in Pennsylvania from the

Introduction 11

Excerpt • Temple University Press



Civil War to the 1940s, the GOP in Pennsylvania did not become a player
in abortion policy until the post-Roe period, as was the case for the GOP
nationwide.

15. These suits also were brought in an effort to raise public aware-
ness and shape the public discourse about illegal abortions. See Rubin
1987, pp. 49–50.

16. Schattschneider 1960, p. 68.
17. Hajer 1993, p. 45.
18. Activists on both sides also used public opinion, but as a means

to an end. On the process of discourse institutionalization, see ibid., p. 46.
19. Exactly when any social movement begins is debatable, but the

1970 Women’s Strike For Equality seems a logical starting point, in that
it was the first national demonstration of the women’s liberation move-
ment.

20. I use the term “activists” to describe challengers and “forces” to
describe groups seeking to maintain the status quo, with slight variation
depending on context.

21. The one exception was the American Civil Liberties Union, whose
members worked on pre-Roe abortion cases.

22. The reasons for and significance of the change in the terms used
to describe antiabortion activists after 1973 is discussed in Chapter Seven.

23. Webster v. Reproductive Health Services, 492 U.S. 490 (1989).
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