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Appeals

John Packel brought a touch of whimsy to the De-
fender, whether composing an anthem for a Defender anniver-
sary party, illustrating legal briefs with cartoons, or riding his 

bike to work, decked out in psychedelic T-shirt and red socks. The 
whimsy, however, went with a very sharp legal mind that Packel used 
to distinguish himself as the chief of the Defender’s Appeals Unit for 
many years. Packel did not take himself seriously, but he took his work 
very seriously. In a 2004 article for the UC Davis Law Review, former 
assistant defender Abbe Smith described the “typecast public defender” 
as “anti-authoritarian, feisty, non-conformist, irreverent, skeptical, 
slightly voyeuristic, slightly exhibitionist, and resilient.”1 She could eas-
ily have been describing John Packel.

Packel drifted into the Defender. He graduated from the University 
of Pennsylvania Law School in 1963 near the bottom of his class. “I was 
a terrible student,” he recalled. He briefly worked for the law firm where 
his father, Israel Packel, one of Pennsylvania’s most distinguished law-
yers and later a justice of the state Supreme Court, was a partner, but 
that did not go well. “I did not fit into the place,” he said. “I don’t wear 
ties; I don’t wear suits. They gently told me I should leave.”2

Searching for something to do, Packel turned to the Defender, where 
he had worked one summer while he was in law school. The office was 
still very small, and Herman Pollock, the chief defender, did not have 
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enough money to hire him, so Packel began working as a volunteer early 
in 1966. By May, grants were coming in to help the Defender cope with 
a caseload that was expanding rapidly because of Gideon, enabling Pol-
lock to hire Packel.3 In June 1966, in an incident that gave a hint of 
what his Defender career would be like, Packel clashed with an imperi-
ous magistrate named M. Philip “Doc” Freed, a ward leader perhaps 
best known for his battles with other city officials, including the police.4 
(The office of magistrate was abolished by the Pennsylvania Constitu-
tion in 1968.) Packel happened to be in court on another case when two 
defendants charged with sodomy appeared without counsel. Packel of-
fered to represent them, but Freed thought that the two could afford a 
lawyer and told Packel to stay out of it. Packel persisted, and the mag-
istrate threatened him with contempt.5

Matters began to heat up. Freed told Packel to go sit down, but not 
at the desk designated for the public defender. When Packel would not 
move, Freed tried to have him arrested, but the police refused. The 
magistrate then came down from the bench and moved the public de-
fender’s desk to the spectators’ section; Packel moved it back to its orig-
inal position next to the bar of the court. Freed came down and moved 
the desk again, while Packel laughed. Freed, perhaps worn out by the 
exercise and wanting to get Packel out of his hair, turned to the two 
defendants and told them that he was continuing their case for two 
weeks and that they should hire a lawyer. The story became a Defender 
legend. “That was an early kind of claim to fame,” Packel said.6

Despite the thrill of jousting with magistrates, Packel found that he 
was drawn to appeals: “I got real interested in doing legal research. 
Herman [Pollock] assigned me to the Motions Division, and I quickly 
became the chief of the Motions Division. We did pretrial motions and 
postconviction stuff, and I shared an office with Mel Dildine. He was 
chief of appeals, a very talented guy.” When Dildine left the Defender 
in 1970, Vincent Ziccardi wanted to name David Rudovsky to succeed 
him, but Rudovsky declined and suggested that Ziccardi give the job to 
Packel. “That’s how I became chief of appeals,” Packel said. “By de-
fault.”7

Packel quickly put his stamp on the Appeals Unit. In its 1971 evalu-
ation of the Defender, NLADA described the unit as “not only compe-
tent, but excellent.” However, the evaluators did have a few reserva-
tions. They saw oral argument as a weak spot in the Defender’s appeals 
efforts, and the evaluators criticized the appeals lawyers for appearing 
in “extremely casual and inappropriate dress” and adopting an  “abrasive 
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and sometimes disrespectful attitude” during oral argument. They men-
tioned no names, but the description fit Packel perfectly. The report 
conceded that it could be difficult arguing cases before a court that 
would “most likely” render an “adverse” decision; despite NLADA’s 
sympathetic advice, Packel did not change and the Defender continued 
to win its share of appeals.8

The Defender’s appeals work grew along with its overall caseload in 
the years after Gideon. Until Gideon was decided in 1963, the Defender 
filed just one or two appeals a year.9 In fiscal year 1963–1964, Defender 
lawyers filed five appeals.10 In part, the Defender was simply reflecting 
the practice common among Philadelphia lawyers at the time of not 
filing appeals in criminal cases other than murder. In 1958, five years 
before Gideon, attorneys practicing in Philadelphia courts filed appeals 
in fewer than 1 percent of all cases that ended in a conviction.11 At least 
one of the Defender’s directors believed that the organization should file 
more appeals because he thought it had a responsibility not just to indi-
vidual clients but also to indigent defendants as a class.12 However, 
appeals were a drain on an organization supported by charity. Pollock 
estimated the cost of an appeal at $200–$300 in 1958 ($1,750–$2,625 
in 2018 dollars).13 The pro-appeal sentiment got no traction until Gid
eon and similar cases required that indigents be provided free counsel 
for both trials and appeals. Then the number of appeals grew dramat-
ically.

In fiscal year 1964–1965, the number of appeals the Defender han-
dled rose to 25.14 Then the figure shot up, reaching 230 in fiscal year 
1967–1968 and 590 in fiscal year 1970–1971.15 It became Defender 
practice to at least consider an appeal in every case that might present 
a legal issue. Trial attorneys who lost a case were encouraged to visit the 
Appeals Unit if the client either requested an appeal or the lawyer 
wanted to talk about issues that might provide grounds for appeal. In 
1967, the Defender filed its first certiorari petition with the U.S. Su-
preme Court, Fairhurst v. United States, challenging a conviction for 
interstate transport of a stolen vehicle, but the court denied it in 1968.16 
That disappointment, however, was followed just a few weeks later by 
a stunning success, engineered not by Packel but by Carolyn Temin, the 
Defender’s first female attorney.

Temin had been looking for a case that would allow her to attack 
the constitutionality of the Muncy Act, the 1913 law governing the 
sentencing of women found guilty of a crime that carried a sentence of 
at least one year in prison.17 The theory behind the Muncy Act was that 
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women needed a different form of rehabilitation than men and should 
serve only as much time as it took to accomplish that rehabilitation. The 
fact was that under the terms of the Muncy Act, women often ended up 
serving longer terms than men for the same type of crime. Sentences for 
men carried a minimum and a maximum, but sentences for women 
were indefinite, although they could not exceed the maximum set by 
law for the offense. A woman convicted of a crime punishable by more 
than three years in prison was required to serve the maximum for the 
offense. She also had to serve the time at Muncy State Correctional 
Institution rather than in a county lockup.18

The Muncy Act did have a provision that might have seemed, at 
cursory glance, an advantage for female prisoners: They could be pa-
roled at any time, beginning on the first day of their sentence. However, 
that did not happen. “As a practical matter, they had a laundry list of 
minimum sentences that they would make people serve,” Temin said 
years later, even though the Muncy Act prohibited setting a minimum 
sentence for women. Female prisoners were also subjected to more rig-
orous treatment than male prisoners. They could get in trouble for such 
things as “sassing a guard,” Temin said. “If you go to a men’s prison, 
sassing a guard is generally the way guards are addressed—this is just 
what’s done—but the women were put in solitary confinement and were 
denied water. They didn’t have water to flush the toilet or wash.”19

After searching diligently, Temin came across the case of a woman, 
Jane Daniels, who was appealing a conviction for robbing a tavern. She 
had been found guilty by a judge in a nonjury trial in 1966, and he had 
sentenced her originally to one to four years. A month later, however, 
prison authorities advised the judge that the Muncy Act required him 
to resentence her to an indeterminate term not to exceed the maximum 
of ten years prescribed by law for robbery. The judge reluctantly com-
plied, and Daniels, who had been looking at a maximum of four years, 
was now facing a maximum of ten, so she appealed. “[The Defender] 
gave me her case and said I should do the appeal because I was a woman; 
I think that’s why they gave it to me,” Temin recalled. “I asked Herman 
Pollock, who was then the chief defender, if it would be okay if I raised 
the issue of the unconstitutionality of the Muncy Act, and he gave me 
permission to do that.”20

Temin argued on Daniels’s behalf that the Muncy Act violated the 
equal protection clause of the Fourteenth Amendment to the U.S. Con-
stitution because it treated men and women differently. Her first stop in 
the appeals process was at Pennsylvania Superior Court, where she lost 
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in 1967. The court declared, by a six-to-one margin, that while Penn-
sylvania’s sentencing laws did discriminate against women, the discrim-
ination was not unconstitutional because it was meant to meet the pe-
culiar needs of female offenders, “allowing the time of incarceration to 
be matched to the necessary treatment in order to provide more effec-
tive rehabilitation.”21

So Temin took the case up to the state Supreme Court, and while it 
was pending there, she found another woman doing time at Muncy to 
add to the appeal. Her new client, a prostitute named Daisy Douglas, 
had been convicted with a male codefendant of robbing her customers. 
When they were arrested, he got three to ten years and Douglas got the 
required indeterminate sentence, with a maximum of twenty years. “At 
the time that I came in contact with her, she had already served seven 
years because of ‘disciplinary problems,’” Temin said. “[Her male ac-
complice] had already been out after three years and had violated parole 
and was back in again.”22

The Supreme Court ruled unanimously in favor of Temin’s clients 
on July 1, 1968. The court found that “an arbitrary and invidious dis-
crimination exists in the sentencing of men to prison and women to 
Muncy, with resultant injury to women.”23 In the wake of the court’s 
ruling, the state legislature quickly passed a bill, which Governor Ray-
mond Shafer signed into law, allowing judges to impose a specific sen-
tence on female offenders, but maintaining the prohibition on minimum 
sentences. This meant that the parole board would still have the power 
to release a female prisoner at any time, so a difference remained be-
tween the sentencing of women and men.24

The discrepancy lasted until a Monroe County man, Ronald Butler, 
appealed his 1971 second-degree murder conviction on grounds that his 
sentence of ten to twenty years violated his right to equal protection 
under law because women could be paroled at any time while he, as a 
man, could not. Butler wanted the appeals court to strike down the 
1911 Pennsylvania sentencing law that authorized a minimum and a 
maximum on sentences for men. Instead, the state Supreme Court ruled 
that the part of the revised Muncy Act prohibiting minimum sentences 
for women was unconstitutional, thus denying Butler’s appeal while 
benefiting Pennsylvania’s female inmates.25 “When you look at cases 
involving women’s rights, it’s always a man that gets women their full 
rights,” Temin observed wryly. “The court finally said, ‘Enough of this. 
Everybody will be sentenced the same way.’ So it took a man to vindi-
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cate women’s rights, and if you look at other cases in other women’s 
rights, it very often takes a man.”26

The Defender won another major appeals victory in 1973, this time 
with Packel as the lead attorney. In November 1972, Packel argued 
before the Pennsylvania Supreme Court in Commonwealth v. Hall that 
evidence used in the conviction on drug charges of his client, William 
Hall, should have been suppressed.27 Packel challenged the validity of 
the search warrant that the police used to gather the evidence. The ap-
plication for the warrant relied on information from an anonymous 
informant. The police told the court that tips the informant provided 
them had previously resulted in convictions in three of five cases, with 
the other two pending. At trial, the Defender sought the names of those 
who were convicted to test the reliability of the police claim for the in-
formant’s effectiveness but not to unmask the informant.28

Packel was convinced the police were lying. He went through two-
years’-worth of search warrants, did a statistical analysis, and submit-
ted the warrants to the court as evidence. The police had been claiming 
that 80 percent of the information that tipsters provided led to convic-
tion. Packel’s analysis of the data found the conviction rate to be around 
14 percent. In his brief to the court, Packel wrote that the Defender’s 
numbers led to “the inescapable conclusion that police are committing 
perjury in the preparation of search warrants with alarming regular-
ity.”29 The justices found Packel’s data convincing and in March 1973 
remanded the case for a new suppression hearing, although they were 
not ready to attribute the discrepancies to police perjury. Justice Robert 
N. C. Nix Jr. pointed out in a concurring opinion that “every misstate-
ment need not be a result of perjury and could just as likely result from 
inadvertence or negligence.”30

Commonwealth v. Hall expanded the right of the defense to chal-
lenge the validity of search warrants and have “meaningful cross- 
examination” in preliminary hearings to test the reliability of police 
information. Defense attorneys would now have to be given the names 
of defendants fingered by police informants so they could check the 
informants’ reliability.31 Packel was proud of the accomplishment. 
The court’s decision “probably changed the practice of the police” and 
made them “a little less unforthright, double negative, in obtaining 
search warrants,” he said.32

Wins like Daniels and Hall helped cement the Defender’s reputation 
for top-notch appeals work. Packel and his team scored another major 
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victory in 1996 when the Pennsylvania Supreme Court ruled that twelve 
vials of cocaine discarded by someone the police were chasing could not 
be admitted into evidence because the police had no probable cause to 
chase him. The decision in the case, Commonwealth v. Matos,33 ex-
tended the right of freedom from unreasonable search in Pennsylvania 
beyond that required by the Fourth Amendment to the U.S Constitu-
tion. The case, argued by Assistant Defender Helen Marino, arose out 
of an incident in April 1991 when two police officers approached three 
men on a playground. The men ran away, so the police ran after them. 
An officer said he saw one of the men, Danny Matos, discard a plastic 
bag that was found to contain the vials of cocaine. Matos still had five 
vials of cocaine in his possession when the police caught him.34

At Matos’s trial, the judge ruled that the drugs were inadmissible. 
The district attorney appealed to Superior Court, which reversed the 
trial judge’s ruling, so the Defender took the case to the state Supreme 
Court, arguing that the vials of cocaine were obtained as the result of 
an illegal seizure because the police had no probable cause to stop 
Matos. If there had been no seizure, the vials he discarded would have 
been admissible. The Defender conceded that stopping Matos was not 
seizure under the Fourth Amendment but was a seizure under the Penn-
sylvania Constitution. Therefore, the state Supreme Court ruled, the 
evidence was inadmissible.35

District Attorney Lynne Abraham called the decision a gift to crim-
inals, but the Defender called it a victory for the rule of law.36 The issue 
was an emotional one. A federal judge in New York, Harold Baer Jr., 
who made a similar decision suppressing evidence in a 1996 drug trial, 
found himself the object of a withering attack that included two hun-
dred members of Congress writing to President Bill Clinton, calling on 
him to seek the judge’s resignation. Baer survived the criticism but later 
reversed his decision.37

Assistant Defender Bradley S. Bridge, acknowledged as the associa-
tion’s expert on police misconduct, said Matos required police to re-
spect the law. “Matos says that police officers need a lawful basis to 
seize a citizen,” Bridge told the Philadelphia Inquirer. “When they don’t 
have a lawful basis, then any evidence found should not be admitted.”38

Packel deflected praise for the Appeals Unit’s accomplishments to 
the other lawyers in the unit, which numbered ten by the early 1990s 
and about fifteen when he retired in 2003. He counted himself lucky to 
lead them. “I was a lousy administrator, but I was a good leader,” he 
said. “I just loved the people I worked with. In the beginning especially, 
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I had this group of just really terrific lawyers, and we were like best 
friends. Then, they started leaving. . . . It just tore me up, losing these 
friends.”39

Despite his love for appeals work, Packel knew the Defender could 
not appeal every case it lost. Even after Gideon, the number of cases the 
Defender appealed was still only a very small percentage of its total 
caseload—“almost minuscule,” according to Packel. “There were a lot 
of totally slam-dunk cases that there were obviously no-appeal issues.”40 
If he saw no appealable issue, Packel wrote the defendant a letter ex-
plaining why. He cautioned clients who had received relatively short 
sentences—eleven and a half to twenty-three months, for example—
that if they filed an appeal without any good appellate issues, they 
risked having a vindictive judge deny them parole.

Nevertheless, Packel also sent convicted clients a set of appeals pa-
pers, with instructions to fill them in and send them back if they wanted 
to file an appeal. “All you have to do is sign these and send them to 
court, and they’ll appoint us to represent you,” Packel informed the 
clients.41 The problem was that a lot of defendants wanted to file ap-
peals even when their case fell into the category of “slam-dunk, no issue 
to appeal.” The decision on whether to appeal was up to the defendant. 
“If he mentions the word ‘appeal,’ we have to file it,” Packel said.42 And 
as a result of a 1987 U.S. Supreme Court decision in a Pennsylvania 
case, Pennsylvania v. Finley, appellate lawyers who concluded that a 
client’s proposed appeal had no merit and was unlikely to succeed were 
obliged to prepare a brief for the court explaining their conclusion.43 
Rather than do that, essentially torpedoing the client, the Defender filed 
the appeals.

By 2003, what Packel had once described as “a great job” was be-
coming burdensome. “I was getting real frustrated by having to file a 
lot of totally wasteful appeals, and at the same time, the court was get-
ting more demanding and ridiculous in creating hoops to jump through,” 
he said. “The notion of assigning all these bad appeals with all this 
wasted work to my lawyers was really grating on me, and one day, my 
wife and I went out to dinner . . . with a guy I had gotten friendly with, 
and he happened to mention that he played softball in this senior league 
in Montgomery County twice a week. The next day, I went in and gave 
notice, and I’ve been playing softball ever since.”44 Packel’s departure 
may have deprived the Defender of a colorful character and a sharp 
legal mind, but other sharp legal minds took up the slack, including his 
successor, Karl Baker, who had been Packel’s deputy.
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On Baker’s watch, science handed appeals lawyers some powerful 
new tools. Psychological research had shown that eyewitness identifica-
tion in criminal cases was not always reliable, especially if the suspect 
was of a different race or the perpetrator displayed a weapon.45 Re-
search had also shown that confessions could be false; suspects some-
times said they committed crimes that they did not commit.46 Efforts by 
the Defender over the years to have the courts recognize and address 
these issues were unsuccessful. Then developments in DNA identifica-
tion gave defense attorneys a new way to prove that in some cases a 
convicted defendant could not have committed the crime despite con-
fessing or being identified by an eyewitness. However, even though 
DNA testing showed eyewitness identification and false confession to 
be two leading factors in wrongful convictions, Pennsylvania courts 
long refused to allow testimony from experts about the reliability of 
these tests.47

The Defender took on the eyewitness issue in an appeal to the Penn-
sylvania Supreme Court of a conviction in a robbery case, Common
wealth v. Benjamin Walker,48 and the false confession issue in an appeal 
of a murder conviction, Commonwealth v. Alicia.49 The justices handed 
down decisions in both cases on May 28, 2014. The court was divided 
in each case and went in opposite directions with its decisions. In 
Walker, the court held that expert testimony concerning witness unreli-
ability was admissible, while in Alicia, the majority held that expert 
testimony concerning false confessions was not admissible.50

Defender client Benjamin Walker brought his appeal after he was 
convicted of robbing two University of Pennsylvania students in Octo-
ber 2005 and sentenced to seventeen and a half to thirty-five years in 
prison. The conviction was based on the students’ eyewitness identifica-
tion of Walker as the robber. At trial, Walker’s lawyer wanted an expert 
to explain to the jury how the mind works and how its ability to recall 
events and people accurately can be compromised. The judge refused, 
citing Pennsylvania’s Rules of Evidence, so Walker appealed to Superior 
Court, which upheld the trial judge. Walker then appealed to the state 
Supreme Court. This time, he got the result he wanted.51

The prosecution argued that allowing experts to testify that some 
eyewitness identification was unreliable would undercut the validity of 
all eyewitness evidence. The Supreme Court disagreed, highlighting the 
new primacy of DNA rather than eyewitness testimony as the gold stan-
dard of identification and the possibility of the two to conflict. Justice 
Debra Todd wrote in the majority opinion: “The recent advent of DNA 
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has raised the prospect of erroneous eyewitness identification and the 
resulting overturning of convictions based in part upon such testimony 
has made the concern over the accuracy of eyewitness testimony mani-
fest. Further, DNA testimony has brought to the fore the damaging 
impact of erroneous eyewitness identification as well.” The justices re-
manded the case to the Court of Common Pleas for a retrial.52

Owen Larrabee, the assistant chief of appeals, said the decision 
could help prevent the innocent from being convicted in Pennsylvania 
courts.53 The Walker ruling had a “huge impact” on criminal law re-
form in Pennsylvania, said Rudovsky, then the Defender board presi-
dent.54 Jose Alicea was not so fortunate. Alicea, whose name was mis-
spelled on the Supreme Court docket, had been charged with murder 
arising out of a fight between two groups at a café in the Olney section 
of Philadelphia in 2005. Shots were fired, and a bystander was killed. 
Eyewitnesses identified two people as the shooters, neither of whom was 
Alicea, but after six hours of questioning by police, Alicea, who had an 
IQ of 64 and mental health issues, confessed to the killing. However, in 
a pretrial motion, Alicea asserted that his confession was not voluntary, 
although he did not claim police coercion.55

Alicea’s counsel moved to allow the admission of an expert on 
wrongful confessions, arguing that there were more than 185 cases na-
tionally in which convictions had been reversed on DNA evidence even 
though the defendant had originally confessed. The trial judge, former 
chief defender Benjamin Lerner, agreed that expert testimony was ad-
missible to educate the jury on the possibility that a confession might 
be false, as long the expert witness did not address the validity of Ali-
cea’s confession.56

The district attorney appealed the ruling to Superior Court, which 
upheld the ruling in the trial court. The prosecution then took the case 
to the state Supreme Court. The majority of the justices decided that 
expert testimony in the matter of false confessions would not meet the 
requirement that such testimony be helpful to the jury. Rather, the court 
ruled, it would constitute “an impermissible invasion of the jury’s role 
as the exclusive arbiter of credibility.”57 The high court remanded the 
case to Philadelphia Court of Common Pleas, where Alicea pleaded 
guilty to third-degree murder in 2015 and was sentenced to seventeen 
to thirty-five years in prison.58

The Supreme Court’s Alicia decision drew prompt criticism. Law-
rence S. Krasner, the lawyer who filed Alicea’s motion for expert testi-
mony (and would later become Philadelphia’s district attorney), said 
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that the ruling was “a wrong decision by a court staking out an unsci-
entific position that will continue to convict innocent people, encourage 
improper interrogations by police and cost citizens a fortune in lost lives 
and lost taxpayer dollars.”59

The divergence of the Walker and Alicia decisions gave rise to some 
head scratching. An article in the American Psychological Association’s 
Judicial Notebook described them as “discrepant” and suggested that 
the court had applied established social science research differently in 
the two cases and that the effect was to leave the application of social 
science research to the whims of the judges.60 Jules Epstein, a former 
assistant defender and at the time of Walker and Alicia a professor of 
law at Widener University, called the decisions “incompatible. Either 
the science is good or it’s not. Either the jurors should know this stuff 
or they should not.”61
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